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The  federal  trust  responsibility  to  Indian  nations  is 
perhaps  the  most  defining  factor  in  the  federal 
government’s  relationship  with  Indian  tribes.  It  is 
the  legal  manifestation  of  promises  made  to 
Indian  tribes  when  lands  were  ceded  to  the  United 
States.  These  obligations  are  outlined  in  treaties, 
congressional  policies,  presidential  directives, 
judicial  opinions,  and  international 
doctrines  describing  trusteeship. 


A  QUESTION  OF  TRUST: 

THE  U.S.  TRUST  RELATIONSHIP 
WITH  NATIVE  AMERICANS 

has  been  variously  a  critical  lifeline  and  a  devas¬ 


tating  source  of  anguish  for  tribes.  While  the  BIA 


represents  a  central  link  in  the  govemment-to- 
govemment  relationship  between  tribes  and  the 
U.S.  government,  it  has  often  proved  to  be  an 
inefficient,  paternalistic  bureaucracy. 


The  federal  trust  responsibility  can  be 


divided  into  three  general  obligations: 


protection  of  Indian  trust  lands,  pro¬ 
tection  of  tribal  self-governance,  and 
provision  of  basic  social,  medical,  and 
educational  services  for  tribal  mem¬ 
bers.  But  much  about  the  federal  trust 
responsibility  remains  ambiguous. 
Opinions  differ  widely  as  to  the  defin¬ 
ition  of  the  trust  responsibility, 
whether  or  not  it  is  legally  binding. 


Some  have  argued  that  tribes  would  be 


better  off  if  the  Bureau  were  disbanded 
altogether.  In  recent  years,  tribes  have 
been  allowed  to  contract  out  from  the 
BIA  selected  responsibilities  in  the 
areas  of  education,  health  care,  and 
housing.  But  without  the  clout  of  the 
BIA,  individual  tribes  have  never 
secured  adequate  funding  to  carry  out 
these  responsibilities.  Many  fear  that  a 
further  shift  toward  disbanding  the  BIA 
will  lead  to  the  federal  government 
abandoning  its  obligations  entirely. 
Although  the  BIA  is  far  from  perfect. 


and  who  should  hold  the  government  accountable 
when  it  fails  its  responsibilities.  Furthermore, 
some  argue  that  trusteeship  creates  opportunity  for 
Congress  to  overrule  Indian  interests  in  any  given 
situation,  from  religious  freedom  to  land  claims. 


some  see  it  as  a  unique  symbol  of  the  govem- 
ment-to-govemment  relationship  between  tribes 
and  the  federal  government  that  must  be  pre¬ 
served. 


This  two-sided  coin  of  trusteeship  can  be  seen 
acutely  in  debates  surrounding  the  role  of  the 
Bureau  of  Indian  Affairs  (BIA).  The  BIA  (initial¬ 
ly  placed  in  the  war  department,  then  shifted  to 
Interior  as  the  federal  approach  to  tribes  shifted) 
has  traditionally  been  the  seat  of  federal  policy 
toward  tribes.  Throughout  its  existence,  the  BIA 


The  following  articles  touch  on  .several  areas  in 
which  the  federal  government  falls  short  of  meet¬ 
ing  its  trust  responsibilities.  Yet  in  each  area,  the 
federal  government  plays  a  critical  and  complex 
role  and  cannot  simply  “get  out”  of  Indian 
Countr>'.  By  considering  these  areas,  we  may  see 
future  openings  for  a  more  responsible  configura¬ 
tion  of  the  complex  federal -tribal  relationship.  ■ 
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INDIAN  TRUST  ACCOUNTS  AND  FEDERAL  ACCOUNTABILITY 


When  the  U.S.  government  moved  Indian  tribes  onto 
reservations,  they  placed  reservation  lands  “in  trust”  for 
tribes.  On  some  reservations,  the  government  leases 
trust  lands  for  agriculture  or  business.  In  other  areas, 
the  government  has  sold  trust  lands  or  rights  on  the 
land,  such  as  water  access.  Indian  trust  accounts  were 
created  to  compensate  Indians  in  exchange  for  property 
or  rights,  or  through  rent  and  royalties  collected  on 
Indian  trust  lands. 

Following  its  historic  role  as  “trustee”  for  Indian  tribes, 
the  federal  government,  rather  than  private  investors, 
opted  to  manage  these  accounts.  The  Bureau  of  Indian 
Affairs  (BIA)  manages  both  individual  accounts,  called 
IIM  (Individual  Indian  Monies),  and  Tribal  Trust 
Accounts.  There  is  approximately  $450  million  in  IIM, 
with  accounts  ranging  from  35  cents  to  $1  million. 

Tribal  Trust  Accounts  hold  $2.4  billion. 

Where  have  the  trust  funds  gone? 

Recently,  information  has  surfaced  indicating  that  the 
BIA  has  lost  track  of  virtually  all  of  the  Indian  trust 
funds.  The  BIA  admits  to  problems  with  the  trust 
accounts  system.  Although  they  believe  that  money  in 
Indian  trust  accounts  is  still  in  the  federal  treasury, 
about  two  billion  dollars  cannot  be  “reconciled.”  In  lay 
terms,  they  have  no  idea  where  the  money  is  or  whom  it 
belongs  to.  For  Indian  account  holders,  this  is  tanta¬ 
mount  to  a  bank  “losing”  their  savings  and  checking 
accounts.  Without  regular,  accurate  statements  on  the 
status  of  their  accounts,  tribes  and  individuals  must 
question  the  existence  of  their  funds. 

In  1996,  the  Native  American  Rights  Fund  announced  a 
class-action  suit  on  behalf  of  the  3()0,0(X)  holders  of  IIM 
accounts.  Preparation  for  the  trial  has  recently  brought 
public  attention  to  BIA  mismanagement  of  trust 
accounts.  In  February,  U.S.  District  Judge  Royce 
Lamberth  cited  Interior  Secretary  Bruce  Babbitt, 
Treasury  Secretary  Robert  Rubin,  and  Assistant 
Secretary  for  Indian  Affairs  Kevin  Cover  for  contempt 
of  court  for  failing  to  produce  trust  records  necessary 
for  the  trial.  Lamberth  wrote,  “The  federal  government 
abused  the  rights  of  the  [Indians]  to  obtain  these  trust 
documents,  and  it  engaged  in  a  shocking  pattern  of 
deception  of  the  court.  I  have  never  seen  more  egre¬ 
gious  misconduct  by  the  federal  government.” 


Origins  of  the  management  problem 

Part  of  the  problem  in  federal  trust  funds  management 
may  stem  from  the  overwhelming  number  of  account 
holders  created  by  dividing  limited  land  among  many 
heirs  in  the  wake  of  the  Allotment  Act.  But  other  sto¬ 
ries  indicate  inexcusable  negligence  on  the  part  of  the 
BIA.  Standard  accounting  procedures  were  never  estab¬ 
lished  at  the  BIA.  Records  for  trust  accounts  are  strewn 
across  the  country.  In  1998,  the  BIA  declared  it  could 
not  access  documents  for  the  trial  because  they  were 
contaminated  with  Hanta  virus-containing  mouse  feces. 
It  is  estimated  that,  beyond  the  unreconciled  $2  billion, 
the  BIA  has  lost  outright  about  $30  million  of  tribal  and 
individual  monies  through  mismanagement  and  poor 
investment. 

In  the  early  1980s,  government  officials  began  warning 
of  serious  problems  in  the  BIA’s  trust  funds  manage¬ 
ment.  By  1 994,  Congress  took  note  and  created  an 
advisory  board  on  trust  fund  management  reform  and 
an  Office  of  the  Special  Trustee  to  reform  trust  manage¬ 
ment,  independent  of  the  BIA.  The  Special  Trustee, 

Paul  Homan,  submitted  a  reform  plan  with  recommen¬ 
dations  to  establish  a  separate  administrative  office  ded¬ 
icated  solely  to  trust  management. 

Assessing  and  reforming 
trust  funds  management 

The  106th  Congress  is  assessing  trust  funds  manage¬ 
ment  again.  In  January,  Homan  resigned  as  Special 
Trustee,  protesting  Babbitt’s  restructuring  of  the  oftice. 
After  a  March  hearing.  Sen.  Campbell  (CO)  declared  he 
saw  no  improvements  in  BIA  trust  funds  management 
that  would  warrant  reducing  the  authority  and  indepen¬ 
dence  of  the  Office  of  the  Special  Trustee.  The  Senate 
unanimously  accepted  an  amendment  to  the  FY99  sup¬ 
plemental  appropriations  bill  that  will  override  Babbitt’s 
order  to  restructure  that  office. 

The  question  still  remains:  is  the  federal  government 
willing  to  hold  itself  accountable  for  the  gross  misman¬ 
agement  of  Indian  trust  accounts?  The  cost  of  clean-up 
is  estimated  at  $300  million,  a  price  few  may  be  willing 
to  pay,  although  the  President  has  requested  the  first 
third  of  that  money  in  his  FY2(X)0  budget.  Depending 

( continued  on  page  3 ) 
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HOUSING  HURDLES  AND  BIA  TRUST  MANAGEMENT 

Incomplete  plumbing,  outdated  heating  systems,  with  the  lack  of  tribal  housing  ordinances  that  would 

uninsulated  walls,  aluminum  foil-covered  windows,  govern  foreclosure.  But  both  borrowers  and  lenders 
and  sagging  roofs  are  the  “standard”  for  many  agree  that  BIA  bureaucracy  unnecessarily  stalls 

homes  in  Indian  Country.  Nationwide,  only  about  mortgage  applications. 

6%  of  housing  is  inadequate,  but,  in  Indian  Country, 

40%  of  housing  is  substandard  and  2 1  %  of  homes  In  order  to  secure  a  mortgage  on  reservation  lands, 

are  overcrowded,  sometimes  with  several  families  tribal  members  must  request  a  land  title  from  the  BIA. 

living  under  one  roof.  The  BIA  requires  permission  from  a  majority  of  the 

heirs  who  hold  interest  in  the  land,  plus  an  environ- 

Individuals  who  can  afford  to  build  or  buy  their  own  mental  and  cultural  resources  assessment  if  a  new 

homes  on  reservations  meet  difficulties  in  the  mort-  house  is  to  be  built.  Currently,  BIA  has  a  1 13  staff- 

gage  process  that  are  unparalleled  in  the  national  year  backlog  of  title  search  requests.  Mortgage  appli- 

market.  From  1 992  to  1 996,  only  9 1  conventional  cations  have  been  delayed  more  than  a  year  waiting 

mortgages  were  granted  on  trust  land  nationwide.  for  land  title  documentation  from  the  BIA.  Until  BIA 

Inadequate  access  to  capital  for  home  construction  is  able  to  manage  trust  land  efficiently  and  competent- 

and  improvement  often  forces  tribal  members  who  ly,  tribal  members  who  want  to  secure  a  home  on  their 

want  decent  homes  to  move  off  the  reservation  reservation  are  left  searching  for  alternate  capital  or 

where  it  is  easier  to  get  a  home  loan.  This  economic  waiting  for  the  snail-paced  BIA  to  eventually  process 

drain  means  housing  on  the  reservation  remains  sub-  their  request, 
standard.  Without  equity  accumulation  on  reserva¬ 
tions,  fewer  small  businesses  open  and  economic  Meanwhile,  other  federal  programs  seek  to  improve 

development  stands  still.  access  to  mortgage  services  for  people  living  on  reser¬ 

vations.  The  Department  of  Housing  &  Urban 

Causes  and  potential  solutions  Development  and  the  Treasury,  under  executive  order, 

will  jointly  launch  a  one-stop  mortgage  center  initia- 

Several  factors  contribute  to  these  conditions.  Native  tive,  with  test  sites  on  the  Navajo  and  Pine  Ridge 

American  housing  advocates  have  accused  lending  reservations.  In  addition,  many  tribes  are  establishing 

institutions  of  redlining  reservations.  Bankers  their  own  home  lending  programs,  with  money  from 

respond  that  a  bank’s  inability  to  foreclose  on  trust  tribal  businesses  or  block  grants  through  the  Native 

lands  creates  an  unfair  risk  for  lenders.  Also,  lenders  American  Housing  and  Self-Detennination  Act  and 

are  not  familiar  with  tribal  courts  and  are  uneasy  the  Community  Reinvestment  Act.  ■ 

Indian  Trust  Accounts  (continued  front  page  2)  dinators  envision  an  information  system  so  extensive 

on  the  outcome  of  the  class  action  suit,  the  federal  that  account  holders  will  be  able  to  access  account 

government  may  be  asked  to  pay  an  additional  price  information  at  computer  kiosks  on  reservations, 

for  past  mismanagement. 

Some  members  of  Congress  have  questioned  whether 
Certain  reforms  in  the  BIA  trust  funds  management  sys-  management  should  remain  in  the  hands  of  the  federal 
tern  are  currently  underway.  In  the  late  1980s,  the  BIA  government.  They  argue  that  Indian  trust  accounts 
had  only  one  trained  accountant  and  one  experienced  would  be  most  safely  and  efficiently  managed  by  pri- 

banker  in  the  entire  trust  funds  management  program.  vate  sector  trust  managers,  or  by  individuals  and  tribes 

Since  then,  the  BIA  has  introduced  a  more  qualified  themselves.  Yet  many  tribal  members,  while  eager  for 

staff  with  special  training  in  trust  funds  management.  professional  trust  management,  are  wary  of  attempts 

The  BIA  will  adopt  an  automated  computer  accounting  by  the  federal  government  to  pass  on  trust  responsibili- 
system  to  modernize  record  keeping.  The  project  coor-  ties  to  the  private  sector.  ■ 


1  ^  Friends  CoMMiTTEK  ON 

IV.  National  Lechslation 
11  245  Second  Street,  NE 

IN  L  Washington.  DC  2(XX)2-5795 

Address  Service  Requested 


15-  5-  4  *********3_oigIT  481 
(9849) 

Periodicals  Check-In 
University  Microfilms  Int’l 
PO  Box  1346 

Ann  Arbor  MI  48106-1346 


ALASKAN  TRIBES  STILL  STRUG,^,yNf^ 


Wm 


In  final  deal-making  for  the  fiscal  year 
1999  omnibus  appropriations  bill  in 
October  1998,  the  hopes  of  Alaskan 
tribes  that  their  subsistence  fishing 
rights  would  at  last  be  protected  were 
dashed  once  again  by  a  legislative 
rider.  The  damaging  language,  not 
included  in  either  the  House  or  Senate 
Interior  appropriations  bills,  was 
added  to  the  final  bill  as  a  result  of  a 
deal  struck  between  Interior  Secretary 
Babbitt  and  Sen.  Stevens  (AK). 

Tribes  were  particularly  shocked  that 
the  Secretary,  charged  with  acting  as 
trustee  for  tribes,  would  broker  such  a 
deal  without  seeking  any  input  from 
tribal  leaders. 


HThe  rider  would,  once  again,  block 
the  Secretary  of  the  Interior  from 
implementing  a  federal  court  deci¬ 
sion  that  requires  the  federal  govern¬ 
ment  to  take  over  subsistence  fishing 
protections  on  federal  lands.  These 
protections  are  required  by  Title  VIII 
of  the  Alaska  National  Interest  Lands  Conservation 
Act  (ANILCA),  but  the  Alaskan  legislature  has 
refused  to  pass  the  constitutional  amendment  that  is 
necessary  to  allow  state  agencies  to  enforce  these 
protections.  (See  the  Spring  1998  Indian  Report  for 
more  information  on  subsistence  issues.)  Of  further 
concern  to  Alaska  Native  tribes  are  recent  comments 
from  Sen.  Murkowski  (AK),  indicating  that  he  plans 
to  introduce  legislation  to  repeal  Title  VIII  of  ANIL¬ 
CA.  Subsistence  protections  are  fundamental  to  the 
survival  of  tribal  lifeways  in  Alaska. 


However,  there  is  a  bright  light  on  the  horizon  for 
Alaska  tribes.  At  a  recent  meeting  with  leaders  in  the 
Alaskan  tribal  community.  Interior  Secretary  Babbitt 
announced  that  the  Administration  has  made  its  last 
compromise  on  implementation  of  subsistence  protec¬ 
tions  in  Alaska.  He  promised  that  if,  by  the  end  of  this 
fiscal  year,  the  Alaskan  legislature  does  not  act  to  bring 
the  Alaskan  constitution  into  compliance  with  the  sub¬ 
sistence  protections  contained  in  ANILCA,  the  federal 
takeover  of  subsistence  fisheries  management  on  feder¬ 
al  lands  in  Alaska  will  go  forward  without  further  nego¬ 
tiations.  Babbitt  also  promised  to  recommend  a  veto  of 
any  legislation  that  would  amend  or  repeal  Title  VIII  of 
ANILCA. 

Tribal  leaders  are  cautiously  optimistic  about  these 
commitments.  It  remains  to  be  seen  if  the  Alaskan  leg¬ 
islature  will  act  to  bring  the  state  into  compliance  with 
Title  VIII,  but  it  now  appears  that,  one  way  or  another, 
rural  Alaskans  may  finally  enjoy  the  subsistence  hunt¬ 
ing  and  fishing  rights  that  were  promised  them  nearly 
two  decades  ago.  ■ 
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